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January 24, 2023 

 

Mr. Gary Moran, Acting Commissioner 

MassDEP 

100 Cambridge St 

Boston, MA 02114 

 

RE: Comments on 310 CMR 15.00 and 310 CMR 21.00 

 

Dear Commissioner Moran: 

 

The Association to Preserve Cape Cod writes in full support of the adoption of 

the proposed amendments to 310 CMR 15.00 and 310 CMR 21.00. Cape Cod is 

experiencing a decades long decline in marine water quality. It is well 

documented that the primary source of the excess nitrogen are the septic 

systems currently authorized by the existing code. It is well past time that the 

septic code be updated to reflect the well documented science around nutrient 

loading. Pairing the code updates with the companion rules governing 

watershed permits makes great sense and is indicative of the Department’s 

recognition that the optimal method of minimizing nutrient loading can be 

best accomplished at the municipal scale. We laud that approach and the 

expected combined effect of these regulations on focusing municipal nutrient 

management on Cape Cod. 

 

Founded in 1968, APCC is the Cape region’s leading nonprofit environmental 

advocacy and education organization, working for the adoption of laws, 

policies and programs that protect, preserve, and restore Cape Cod’s natural 

resources. APCC focuses our efforts on the protection of groundwater, surface 

water, wetland resources, preservation of open space, the promotion of 

responsible planned growth and the achievement of an environmental ethic.  

 

While some have questioned the need for these regulations, let’s review the 

facts. According to multiple authoritative DEP- and EPA-approved reports, over 

50 detailed watershed studies by UMass Dartmouth, dozens of state-prepared 

and EPA-approved Total Maximum Daily Load assessments, and the state- and 

federally-approved Barnstable County 208 study, excess nitrogen is responsible 

for degrading the estuaries of Cape Cod. According to these same sources,  
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roughly 85 percent of that nitrogen load comes from the septic systems that are legal under the 

regulations that DEP seeks to replace. There is no debate  

 

that the existing code fails to meet the requirements for water quality established by the state 

and federal clean waters acts, nor does it meet the Massachusetts Constitution’s Article 97 

rights to clean water.   

 

According to the 2022 State of the Waters: Cape Cod report just released by APCC, 90 percent 

of graded embayments (43) have unacceptable water quality. Last year in our 2021 report, 41 

embayments, or 87 percent, were unacceptable. In our 2020 report, 38 embayments, or 79 

percent, were unacceptable. In our 2019 report, 32 embayments, or 68 percent, were 

unacceptable. Over the past four years of the State of the Waters reporting, the number of 

unacceptable embayments has steadily increased. Water quality on Cape Cod is bad and getting 

worse and that is because perfectly code compliant septic systems continue to pollute and are 

not being replaced by more modern treatment methods at a fast enough rate to prevent 

further declines.  

 

MassDEP’s proposed regulations significantly strengthen the rules governing the use of septic 

systems and encourage and incentivize towns to obtain watershed management permits. Both 

sets of regulations are critically needed to stop the continued installation of septic systems 

known to degrade water quality and to further incentivize towns to obtain watershed permits 

that allow them to craft the best mix of solutions suited to their community. The 20-year time 

horizon for compliance is already too long, given how long towns have known that nutrient 

management was needed, but APCC reluctantly accepts the proposed 20-year compliance 

horizon. Anything longer is unreasonable and makes good water quality an unachievable goal 

for yet another generation. 

 

It has been evident for decades that septic systems, even legal ones compliant with state and 

local rules, are the source of, not the solution to, the deterioration of water quality in the 

Cape’s marine estuaries and bays. Updating the regulation of septic systems has been difficult. 

The lack of public wastewater infrastructure in most Cape towns has perpetuated reliance on 

septic systems even when there was no such system that reduced nutrients sufficiently to meet 

the needs of our water resources. With the creation of new financing mechanisms over the last 

decade, it is now possible for towns to afford to build the needed collection and treatment 

systems. At the same time, technological advances in septic technology allow their use in 

certain areas as a complement to core sewering in dense areas. 

 

While the changes to the septic rules are badly needed, the watershed permit regulations are 

of equal, or greater, importance. APCC shares MassDEP’s perspective that it is most 

https://capecodwaters.org/
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advantageous for each town on Cape Cod to obtain a watershed permit that memorializes a 

comprehensive, locally determined solution to improving water quality than to have every  

homeowner upgrade their septic system. While that homeowner-targeted requirement is the 

default, it can be nullified when and if the town seeks a watershed permit. The permit provides 

the towns with time to phase in their solutions and protects the individual homeowner from 

unnecessary expense. In exchange, the towns agree to a binding implementation schedule that 

ensures that water quality goals will be met. Achieving water quality standards in almost all 

cases on Cape Cod requires municipal involvement, and in that regard these regulations hit the 

nail on the head and should be adopted. 

 

Many municipal officials have complained that towns can’t handle the costs associated with 

upgrading wastewater treatment. In doing so, they fail to mention the myriad of tools the 

Commonwealth has developed in the last decade that have made wastewater investments 

more affordable on Cape Cod than anywhere else in the Commonwealth. Municipal critics fail 

to mention that Cape towns have been provided special access to 0 percent construction loans, 

have access to state principle forgiveness of between 3-9 percent on loans and an additional 25 

percent principal forgiveness from the Cape and Islands Water Protection Fund on state SRF 

loans, that there is unprecedented funding available to towns from the federal infrastructure 

bill, and that the expanded overnight stay tax has allowed towns to shift construction costs off 

the property tax rolls to the benefit of local residents. Interest rates on loans from Barnstable 

County upgrading septic systems or connecting to sewers are available for as little as 0 percent 

interest and funds were approved by the Legislature in December to provide principal 

forgiveness to low- and moderate-income borrowers. These funding tools have enabled many 

towns to proceed with substantial construction projects without impacting local tax levies. The 

critics of these proposed rules mention none of these tools and yet claim towns can’t afford 

these projects. The evidence is to the contrary, as voters have largely approved projects when 

asked by town leaders. Many of those claiming most loudly that voters will not support projects 

are those that refuse to even place the question before voters for their approval. Voters cannot 

support projects that are not presented to them. 

 

APCC asks the Department to consider one significant change to the proposed changes to 310 

CMR 15.00 and that is to narrow their scope to apply only to Barnstable County. As detailed 

above, there is clarity that septic systems are the dominant source of the nitrogen that is 

driving the decline of water quality on the Cape Cod. There is certainty that the hydrogeology of 

Cape Cod makes the Cape especially vulnerable to nutrient pollution from septic systems. 

Through the DEP-approved 208 report, there is a region wide commitment to watershed 

management as a cost control strategy. Cape Cod has access to a wide range of financing tools 

already discussed that advantage Cape towns in a way not available to communities off Cape. 

These Cape-specific tools provide Cape towns with the ability to implement watershed permits 

over the 20-year compliance period. Given the combination of clarity about the causes and 



100% Recycled Paper 

482 Main Street | Dennis, MA 02638 
Tel: 508-619-3185 | info@apcc.org | www.apcc.org   

 

solutions to water quality problems and the existence of funding tools unique to Cape Cod, 

these proposed rules should be focused to the area most well-equipped to respond to them, 

and that is Cape Cod. 

 

APCC is aware that the Department has received a lot of comment that the five-year window to 

upgrade septic systems is not possible due to supply chain issues and other installation issues. 

While this issue has grabbed most of the attention, it is very much not the most important part 

of the proposed regulations. It bears emphasis, again, that this requirement only takes force in 

the event that a town refuses to pursue the preferred alternative of obtaining a watershed 

permit. Despite all the complaining about watershed permits, it is a realistic assumption that 

most towns will seek watershed permits and place the upgrade requirement in abeyance as a 

result. Because of the probability that rational behavior will win out in the end, the demand for 

alternative systems is likely to be small and none of the apocalyptic predictions of supply chain 

problems are probable. That said, were DEP to consider requests to extend the timeline for 

upgrading systems, APCC recommends that action be paired to measures to further incentivize 

towns to apply for watershed permits sooner than later. The Department should add language 

to the final regulations that limit the window of time when an application for a watershed 

permit will place the septic upgrade rule in abeyance. A window of three years for municipal 

action will maintain the urgency to move toward restoration while providing advance notice to 

homeowners and installers about the scope of the requirement to upgrade systems, as small as 

we expect it to be. 

 

The critics of these regulations don’t want residents or municipalities to have to do anything 

more to stop polluting the water. They complain that the regulations require costly septic 

upgrades that will reduce, but not eliminate, nitrogen loadings. At the same time, they argue 

against watershed permits that would bind municipalities to implement cost effective and 

heavily subsidized modern wastewater treatment technology to stop the pollution over the 

next 20 years. It has been known since the 1980s that nutrient loading was degrading our 

waters and yet these municipal officials are arguing that a generation-long requirement to 

comply by 2043 or later is too aggressive. The argument that towns cannot be expected to 

solve a problem some 60 years after the problem became known is precisely why new 

requirements are needed if we want to be alive to see our waters restored. Left to their own 

devices, the most responsible towns will solve their problem because it’s the right thing to do, 

but many others will continue to do what they have done already for decades: give the issue lip 

service while continuing to move at a glacial pace, or worse, simply continue to do nothing at 

all. DEP cannot stand by and do nothing in the face of this solution less approach to dealing 

with water quality. 

 

The rules for septic systems have not been substantially updated in 28 years. If we miss this 

opportunity to modernize these regulations now, we may well wait another 28 years for the  
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stars to line up for another set of regulations to be proposed. By then it will be too late. The 

environment of Cape Cod does not have an unlimited capacity to accept insult. The science in 

DEP’s possession is clear:  The septic systems allowed by the current code have ruined the 

estuarine ecology of Cape Cod. It is unconscionable to continue to allow the use of waste 

disposal methods that we know are incompatible with the water quality expectations and upon 

which the economic well-being of Cape Cod and the Commonwealth are predicated. No 

regulations are perfect, and these could be stronger and require more timely performance at 

the municipal level, but they are a reasonable response to the magnitude of the problem 

confronting Cape Cod and should be adopted expeditiously. 

 

Sincerely, 

 
Andrew Gottlieb 

Executive Director 

 

 

 


